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20 CFR Ch. VI (4–1–98 Edition)§ 702.338

§ 702.338 Formal hearings; general
procedures.

All hearings shall be attended by the
parties or their representatives and
such other persons as the administra-
tive law judge deems necessary and
proper. The administrative law judge
shall inquire fully into the matters at
issue and shall receive in evidence the
testimony of witnesses and any docu-
ments which are relevant and material
to such matters. If the administrative
law judge believes that there is rel-
evant and material evidence available
which has not been presented at the
hearing, he may adjourn the hearing
or, at any time, prior to the filing of
the compensation order, reopen the
hearing for the receipt of such evi-
dence. The order in which evidence and
allegations shall be presented and the
procedures at the hearings generally,
except as these regulations otherwise
expressly provide, shall be in the dis-
cretion of the administrative law judge
and of such nature as to afford the par-
ties a reasonable opportunity for a fair
hearing.

§ 702.339 Formal hearings; evidence.

In making an investigation or in-
quiry or conducting a hearing, the ad-
ministrative law judge shall not be
bound by common law or statutory
rules of evidence or by technical or for-
mal rules of procedure, except as pro-
vided by 5 U.S.C. 554 and these regula-
tions; but may make such investiga-
tion or inquiry or conduct such hearing
in such a manner as to best ascertain
the rights of the parties.

§ 702.340 Formal hearings; witnesses.

(a) Witnesses at the hearing shall tes-
tify under oath or affirmation. The ad-
ministrative law judge may examine
the witnesses and shall allow the par-
ties or their representatives to do so.

(b) No person shall be required to at-
tend as a witness in any proceeding be-
fore an administrative law judge at a
place more than 100 miles from his
place of residence, unless his lawful
mileage and fees for one day’s attend-
ance shall be paid or tendered to him in
advance of the hearing date.

§ 702.341 Formal hearings; depositions;
interrogatories.

The testimony of any witness, in-
cluding any party represented by coun-
sel, may be taken by deposition or in-
terrogatory according to the Federal
Rules of Civil Procedure as supple-
mented by local rules of practice for
the Federal district court for the judi-
cial district in which the case is pend-
ing. However, such depositions or in-
terrogatories must be completed with-
in reasonable times to be fixed by the
Chief Administrative Law Judge or the
administrative law judge assigned to
the case.

[42 FR 42552, Aug. 23, 1977]

§ 702.342 Formal hearings; witness
fees.

Witnesses summoned in a formal
hearing before an administrative law
judge or whose depositions are taken
shall receive the same fees and mileage
as witnesses in courts of the United
States (33 U.S.C. 925).

§ 702.343 Formal hearings; oral argu-
ment and written allegations.

Any party upon request shall be al-
lowed a reasonable time for presen-
tation of oral argument and shall be
permitted to file a pre-hearing brief or
other written statement of fact or law.
A copy of any such pre-hearing brief or
other written statement shall be filed
with the Chief Administrative Law
Judge or the administrative law judge
assigned to the case before or during
the proceeding at which evidence is
submitted to the administrative law
judge and shall be served upon each
other party. Post-hearing briefs will
not be permitted except at the request
of the administrative law judge or upon
averment on the record of a party that
the case presents a specific novel or
difficult legal or factual issue (or
issues) that cannot be adequately ad-
dressed in oral summation. When per-
mitted, any such brief shall be limited
to the issue or issues specified by the
administrative law judge or by the
party in his or her averment and shall
be due from any party desiring to ad-
dress such issue or issues within 15
days of the conclusion of the proceed-
ing at which evidence is submitted to
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the administrative law judge. Enlarge-
ment of the time for filing such briefs
shall be granted only if the administra-
tive law judge is persuaded that the
brief will be helpful to him or her and
that the enlargement granted will not
delay decision of the case.

[42 FR 42552, Aug. 23, 1977]

§ 702.344 Formal hearings; record of
hearing.

All formal hearings shall be open to
the public and shall be stenographi-
cally reported. All evidence upon which
the administrative law judge relies for
his final decision shall be contained in
the transcript of testimony either di-
rectly or by appropriate reference. All
medical reports, exhibits, and any
other pertinent document or record, in
whole or in material part, shall be in-
corporated into the record either by
reference or as an appendix.

§ 702.345 Formal hearings; consoli-
dated issues; consolidated cases.

(a) When one or more additional
issues are raised by the administrative
law judge pursuant to § 702.336, such
issues may, in the discretion of the ad-
ministrative law judge, be consolidated
for hearing and decision with other
issues pending before him.

(b) When two or more cases are trans-
ferred for formal hearings and have
common questions of law or which
arose out of a common accident, the
Chief Administrative Law Judge may
consolidate such cases for hearing.

§ 702.346 Formal hearings; waiver of
right to appear.

If all parties waive their right to ap-
pear before the administrative law
judge or to present evidence or argu-
ment personally or by representative,
it shall not be necessary for the admin-
istrative law judge to give notice of
and conduct an oral hearing. A waiver
of the right to appear and present evi-
dence and allegations as to facts and
law shall be made in writing and filed
with the Chief Administrative Law
Judge or the administrative law judge.
Where such a waiver has been filed by
all parties, and they do not appear be-
fore the administrative law judge per-
sonally or by representative, the ad-
ministrative law judge shall make a

record of the relevant written evidence
submitted by the parties, together with
any pleadings they may submit with
respect to the issues in the case. Such
documents shall be considered as all of
the evidence in the case and the deci-
sion shall be based on them.

§ 702.347 Formal hearings; termi-
nation.

(a) Formal hearings are normally ter-
minated upon the conclusion of the
proceeding at which evidence is sub-
mitted to the administrative law judge.

(b) In exceptional cases the Chief Ad-
ministrative Law Judge or the admin-
istrative law judge assigned to the case
may, in his or her discretion, extend
the time for official termination of the
hearing.

[42 FR 42552, Aug. 23, 1977]

§ 702.348 Formal hearings; preparation
of final decision and order; content.

Within 20 days after the official ter-
mination of the hearing as defined by
§ 702.347, the administrative law judge
shall have prepared a final decision and
order, in the form of a compensation
order, with respect to the claim, mak-
ing an award to the claimant or reject-
ing the claim. The compensation order
shall contain appropriate findings of
facts and conclusions of law with re-
spect thereto, and shall be concluded
with one or more paragraphs contain-
ing the order of the administrative law
judge, his signature, and the date of
issuance.

§ 702.349 Formal hearings; filing and
mailing of compensation orders;
disposition of transcripts.

The administrative law judge shall,
within 20 days after the official termi-
nation of the hearing, deliver by mail,
or otherwise, to the office of the dis-
trict director having original jurisdic-
tion, the transcript of the hearing,
other documents or pleadings filed
with him with respect to the claim, to-
gether with his signed compensation
order. Upon receipt thereof, the dis-
trict director, being the official custo-
dian of all records with respect to such
claims within his jurisdiction, shall
formally date and file the transcript,
pleadings, and compensation order
(original) in his office. Such filing shall
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